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, ,.:

E r r  i  A - '-  - , - -r . ,  September 14 ,  2OO7 , ,  .
i:

Appeal pursuant to 40 CFR 124.19 ats to fif,al Derm{t
# Mr-137-5x25-0001 a

w
g

whom It  May coucernr I

Wash lng t i n ,  D .C .  20480 -0001

By  le t te r  da ted  8 - j 4 -07  (and  faxed  t v / i ce  to  (312 )  886  _
4235  on  sa id  da te  a t  abou t  2 :20p .m. )  t he  LeB lancs r  made  t ime ly
wri t ten commeBts, object ions, aBd requested a publ ic hear ing.
Then ou 8-27-07 the LeBlancsr received a fet ter v ia Cert i f ied
Ma i l -  7001  0320  005  1459  0040  to  rah i ch  th i s  appea l  i s  i n  re fe r_
ence to. {Ss lr*tcA)qc'r,+ oF 8.23-01 o^p,|-ir t€tt6t-.)

The  key  i ssue  appears  to  be  the  ma t t . e r  o f  l i ab i l i t !  ( i . e - ,
uo adeguate pol icy exists def i r : ing the I :o les and f inaucial  res_
ponsibi l i t ies of  the i rdustry aui t  governmen).  E.g. ,  the STATE
OF MICII IGAN wi l l  l ikely declare 11th Amendment immunity f rom any
and  a l l "  l awsu i t s .  A1so ,  i t  w i l l  be  a  rea t  f ea t  t o  t r y  t o  co l l ec t
f ron  a  L im i ted  L iab i l i t y  company  (L .L , c , )  such  as  p rev ious l y  i l es -
cr ibed "State Actorrr  core Energy, LLc or any other LLC, Maybe
the EPA wiLl  shl f t  b.Lafte to the Department of  Energfy (D-O.E! or
to the DepartmenLt of  the fnter ior (D.O.I . )  or eveu the so_cal led
"Midwest Regiof la l  partuership" which al1 might decLare immuuiry
or inabi l i ty to pay any judgnent for seen or uuforeseen damages.

St i l l  auother issue ls that of  adverse possession by the
STATE OF MICHfGAN or a governmeut sponsered industry company.
Most people in the area at issue are uni lware of  property r ights
including, but not l imited to minerals,  aI I  r ights to the for-
mat ious, and r lghts to the surf .ace--to be cqls idered i t  awarcl iuq
just comper:sat ion for takiug interests 1B l"aEd. Many people

Just don' t  have the f inancial  resources to f ight ei ther the iE_
clustry or the government,  so, the induslry aid government " take"
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an indiv idual .rs hard-earnecl  property by a mere quirk-of- law

rather than by fair ly admigistered just ice. I f  the USEPA did

aot issue perf t i ts ul t i f  ver i f ie i l  proof of  ownershj .p of  niuerals,

includiug but not l lmited to oi l  and qas, surface r ights aud

formation r ights then, at  a mlnimum, uei ther the iudustry res-

potsible for the pol lut ion in the f i rst  place, nor the goveru-

ment couf i l  fegaf ly aid ani l  abbet the theft  of  pr ivate property

fron wstrspctireg ArEi(€o citizeEs.

On the two cr i t ical  issues I isted above ( I iabi l i ty aud ad-

verse possession) are therefore the basis of  th is appeal,  in part , ,

upon an important pcl icy cousiderat ion which the Eavirof lmental

Appeals Board shoufd, uuquest ionably,  review in order to preserve

the integr i ty of  the USEPA in the eyes of the pubf ic.

Of these two aforesaid issues the UIC program should have

author i ty to determine surface, mineral ,  aud format ion (storage)

r ights when issuiag permit  decis ions.

Now as to f iBdings of  fact  or colc lusiol  of  faw issues, the

"Regiol  V pol icy sets the AOR af a f ixed radius of  2 mifes" aud

"Alt ic ipated plume sLze Lore/ ZEr at  a f ixed radius of  d mi les'  ,

I t  stands to reasou thaL i f  the AOR ancl  the Dfume size is nor-

nal . I i '  f r : :ed at  r : i th in two-ni les then by requir i : :g the aCdit io:ral ,

review by the EPA lega1 department to ver i fy that the appl icamt

does val id ly possess or cau demonstrate ownership or leqal  access

to al- l  af fected propert ies would prevent "sub-surface trespasses"

arrd force the industry to make gtood fai th ef forts to deal  fa inly

w i th  su r face  r l gh t ( s ) ,  f o rma t iou  r i qh t ( s ) ,  aad  m iae ra l  r i gh t ( s )

owners no matter what c lass of  wel ls the appl icauts seek. (See

the attached copy of the TECHNICAL REVIEW SHEET adopted by refer-

ence  he re iu .  )



I t  other words.,  what the USEPA is doing is analogous to

sel l ing guns without a cr imiaal  background check ou the appl icant

by issuing a permit  to in ject  CO2 even though the appl icant does

not possess legal  orduership or t i t le to surface r ights,  format ior

r ights,  or/and mineraL r ights and the property owner instant ly

loses his or her property r ights s imply because the EPA didnot

reguire ver i f icat iou arrd proof of  owi.ership for the AREA OF

REVIEW.

ID cortc lusion, property owrers deserve a f ight ing chauce

to protect their  property agairst  sub-surface trespasses ani l  thus,,

the USEPA via the El |v i ronment Appeals Board should professioual ly

adopt a "proof of  olrnershipt '  reguirenel t  as an in i t ia l  step in

submit t ing au appl- lcat iou for in ject ior fo. f } . . "  of  review (aon)

at a f ixed radius oI  2-mi les or the ant ic ipateal  plume size at  a

var iable f lxei l  ra i l ius--using the largest radius as the thresh-

hold area requir iug "proof of  owuership".  The USEPA has an out-

standirg record for protect ing the environmedt,  and i t  should

cont lnue to protect the publ ic agaiust industry pol luters who

seek to al ispose of their  pol lut io:r  at  the expense of pr ivate

property owners who compose the law abicl inq publ ic.  Thanks.

Very respectful ly submitLed,

Rol'eft B. LeBIanc, Trdo Se
on Behalf  of  Hinsel f  and

H is  Wi fe  Joan  S ,  LeB fanc
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Rsberi B. and Iom S. LEElsqo
$!Qg lelrnd friyg ,; -
Grceoe trg MI48138

D€c Mr. ed Mrs.

fnmkyouforlorncmmmtonthispernit,inurtiohyDErequostapublicberirigontheisOr€F:
of ffieral prctcctim of lmd onners' and rninsal ocmtrs' proputy rigfob, and the imFact of
caftm dioxide (COs) eequesbation on |boee rigb*. We upprsciate yorr taking the time to
express lorr co'nccrns regardilg undogrop4 inj€ctiqd. . . 

I ,, ,

lbc scope ofthc fcderal Underground Injection Contol ([nC) regulations is to deteails the
sowudtrcss of constnrction rod o'paation of injection welle ao thoy relate to ttc protectim of all
undergmund sourcse of drinking walcr (USDWI). A USDW is.m aquifer or its ptrtion sihioh .
contains lcss tlffn 10,000 mittigrsms pa liter oftotal dissolv€d rqlid$. A &d6sl UIC p€fr4it for . ,
an i4ietion woll conveye prmission to inject ccrtain fluide based on U.S. EPAIs fnding lbd lte
conetrustioa ed o,pcraticn dctails of thc wcll arc p,rotcctivc of USDVFe. , ,r,-. .,".

The UIC pmgrm docs not have authority to drtormine swface, minera! or storagc riglts when
is$ube pc,nnit decirio'ns. Issues rekting to p'roperty ownership o,r le*ee righre arc legal issucs
bohveen the permittee aad Foperty orrn€f,s. UadEr fe&ral IIIC regulatiotrs, a pernittce is not
rEquird to demonshate owncrehip c legal access to all fopertiee ody that thc op€ratioo of lhe
well will not allow contmiqonts into a USDW. Issuance of a permit aeithcr confcre tbo rigfut to
trespass no! cotrve)tg plrpcrty rigbt$ qf aay rort or my e:rclusive privilegc; uor does it a{horiz€
any injury to pemons or property, any invasioa of other private dgbts, or aay inftingrment cif
State m local law cr regulalioar. This is the crse with reryeot to ali cLass€s of wellB, iucluding
those whioh injert COr for pennaoent ssquostrstim itr e trnal€rground frrmation.

U.S, EPA did not f€ceive mougb public comments to wanant a public heein& ud no issues
have beeo raiscd wtich indicatc the dnft pcrmit violatca aoy fi$eral UIC requiftm€et
Bcceure ttre proposed injectioo operatioms ofthe State-Chalton t!4-30 injectio well neet all
ftderal UIC requiremot fm environrnelrtal pnoteoti@, th€ U,S. EPA issud a fiaal pemit
for this we[.



In accordanoe wilh Titlc & of tho C;odp ofFederal Rqiulations (4(} CFR) Section 124,J9, any
person who filcd cofim€nts on the draft pemit or puticipated in th€ public heaing (if held) nray
petition the Environme,ntal Appealr Bomil to review my 6afili1isn ef th6 finel pwnit dcsisiotr.
Suoh a petition shall inclurle a stst@elil of the reasonc supporthg rcvicw of ihe decision,
including a dmonseation that the issuo(s) being raired for revieur were raised durjng the plblic
oommeot puiod (including the public heairy, if held) to fte exffi required by these
regulatioos. The petition shoul4 when ryropriate, strow that lhe peqmit conditim(s) being
ap,pealed are based upon either, (l) a finrling of fact or conclusicn of bw which i3 cl&tly :
errcneous, or (2) an excrcisc of discretion or an importanl polily consider*i<il,which the
Baviromsntsl App€als Boryd shoul4 iu its discrttion, loview' If you wish to request al
admiaishative r,svi€w, 1ou must aubmit suoh a reqrrest byreeular Bail to the Udd Stal€s
Environmerrtal Protection Agency, Clerk of tbe Boaril, Environmcntal Appeals Boulal (MC
11038), AriblRioCBuildin& 1200 Pemnsylvaia.Avenue, N.W." Vrashington, D.C.20460-0001.
Requcdts srnt by exprcEs mail or hatrddoliv€red must be s€ot to the United States Ervjmamcntal

-- hotcction Agmy, Clcrt of theBoa!4,lErviromhental Appdi BoqhC, Coeocado Buildiag 13a1 - -.
G Stre6t, Nw, Suitc 600, Washirglon, D.C. 20m5, Tho rcquast must anivt at tbsBoatl's office
withio 30 days of thc receipt of this uotice ofdeciEion Fm this requ€st to bo valid" it must
conform to the rrquircments of 40 CFR Sestiou 124.19. A copy of &ese regufu€m€nts is
attached. This requcst for review must be made prior to aeoking judicial leviem, of any p€rnit
decisiafi.

If 5mu herre my firrtherr questiom or concems, plcase ftcl frce to cmtact Leslic Pett ,r*oo
at (312) 8E64904 or by ffilail to pafie$on.leeli@pa.gov.
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